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LEBENBAUM. 


Opinion Below. 


There are three opinions by the District Court. The 
first was by the late Judge Harry A. Hollzer, dated June 
30, 1945, in which he held, on pre-trial, that the taking 
of a portion of appellant, Lebenbaum’s lease did not ter- 
minate the lease, or said appellant's right to compensation 
for such taking, under paragraph Ten of said lease. This 
Opinion is reported in 61 Fed. Supp. 268. The second was 
by Judge Jacob Weinberger [R. 13] and is unreported. 
The third is likewise by Judge Weinberger [R. 105] and 


a, 


is unreported. The findings of fact and conclusions of 
law appear in the record at pages 214-236. 


Jurisdiction. 


This suit was originally brought by the United States 
of America under the Act of Congress approved August 
18, 1890 (26 Stat. 316) as amended by the Act of Con 
gress approved July 2, 1917 (40 Stat. 241), as amended by 
the Act of Congress approved April 11, 1918 (40 Stat 518; 
50 U. S. C., Sec. 171), as amended by the Act of Congress 
approved March 27, 1942 (56 Stat. 176), commonly 
known as the Second War Powers Act. Jurisdiction was 
thereby vested in the District Court to fix and determine 
what interests were taken, from whom they were taken, 
the amount of the just compensation to be paid for such 
taking and to whom such compensation should be paid. 


For the reasons stated in the Argument, infra, pp. 49-53, 
it is believed that the District Court had mo jurisdiction to 
adjust equities between appellant Lebenbaumn and appel- 
lants Gawzner, or to determine their rights and liabilities 
inter se under the lease or to fix and award rent under the 
lease to Gawzners, where no portion of Gawzners’ rights 
in such lease were taken by plaintiff and only Lebenbaum’s 


rights were taken. 


The judgment from which this appeal was taken was 
entered April 15, 1949 [R. 237]; appellant’s Notice of — 
Appeal was filed May 16, 1949 [May 15, 1949 being a | 
Sunday; R. 247]. The jurisdiction of this Court is in- | 
voked under Title 28 U. S. C., Section 1291, 


= 
Statutes Involved. 
The Act of August 18, 1890 (26 Stat. 315) as amended. 


The Second War Powers Act (56 Stat. 176; 50 U. 5S. 
i Appendix, Sec. 632). 


The Military Appropriation Act. approved June 28, 
1944 (58 Stat. 573). 


The Fifth Amendment to the Federal Constitution. 


Pertinent excerpts from each appear in Appendix 1. 


Succinct Statement of Case. 


This is a succinct statement of the case without tran- 
script reference. Transcript references are contained in 
the extended statement which follows: 


The United States condemned the temporary occupancy 
and use of approximately 21 acres of land in Santa Bar- 
bara, California, the major portion of which was under 
a lease for hotel purposes from appellants Gawzner to 
appellant Lebenbaum, and a small portion of which was 
outside the leased area. The Government took a term of 
2224 months, commencing on July 10, 1944 and ending 
July 1, 1946. 


At the date of the taking Lebenbaum’s lease ran until 
December 31, 1948, and he had an option for a 5-year 
renewal, so that, as to the leased area, the Government 
was a “short term occupier of a portion of a long term 
lease.” Possession of both portions of the property was 
taken under the Second War Powers Act and «without 
Court order. There was no Declaration of Taking but, 
with the consent of appellants, the Government made a 
number of deposits of estimated compensation into the 
registry of the Court. At the date when possession was 
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taken Lebenbaum was in possession of the leased area and 
Gawzners were in possession of the unleased areas. 


The Government and all three appellants stipulated in 
writing, fixing the total obligation of the Government, for 
rent and for restoration, in the sum of $205,000 and pur- 
suant thereto a judgment was entered for said sum and 
which provided that such sum was the just compensation 
to be paid by the Government and that if called and sworn, 
competent witnesses would so testify. The Government 
deposited the deficiency over and above its previous de- 
posits and the appellants filed satisfactions as to it. There- 
after, and prior to the entry of the judgment which is here 
appealed from, all three appellants, by stipulation, fixed 
the amount of the compensation for restoration and repair 
in the sum of $91,296 and, pursuant to the stipulation, the 
Court caused said sum to be disbursed to them out of the 
sums in the registry. This left the sum of $113,704 as 
the agreed compensation for rental for the leased and un- 
leased areas. 


Gawzners claimed this entire sum upon the ground that 
the lease was terminated by this suit and their notice to 
Lebenbaum under paragraph Ten of the lease. Leben- 
baum claimed all of this sum, execpting such amount as 
should be fixed and allowed as rental for the use and oc- 
cupancy of the uwnleased area for such period of 22% 
months. The Court rejected both claims, held that para- 
graph Ten of the lease did not apply to this suit and that 
the lease remained effective for all purposes, but further 
held that it had jurisdiction to do equity as between the 
parties and that equity would require a consideration of 
what each party might have obtained under the lease had 
the Government not condemned temporary occupancy of 
it. He, therefore, proceeded to hear evidence as to the 
market rental value of the unleased area and as to what 
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the parties might have obtained by way of income under 
the lease if the Government had not seized a portion there- 
of and, upon such basis, refused to separately fix and de- 
termine the portion of the award which represented rental 
to Gawzners for the use and occupancy of the unleased 
area and allocated the remaining funds in the registry 
on a basis of approximately 52% to Gawzners and 48% 
to Lebenbaum. All defendants have appealed. 


Extended Statement. 


This case originated as an eminent domain taking under 
the Second War Powers Act of an estate in certain real 
and personal property located in the City of Santa Bar- 
bara, California, for a term of years beginning July 10, 
1944 and ending June 30, 1945, and extendable for yearly 
periods thereafter, during the existing national emergency, 
at the Government’s election. The property taken con- 
sisted of lands and improvements owned in fee by appel- 
lants Gawzners, the major portion of which was improved 
and being operated as a hotel known as the “Mirmar 
Hotel.” This major portion had been leased in writing 
[R. 275] by appellants Gawzner to appellant Lebenbaum 
for a term of years beginning December 15, 1943, and 
ending December 31, 1948. Possession was taken of this 
portion of the premises without Court order under the 
authorization contained in the Second War Powers Act 
[R. 261] and from appellant, Lebenbaum, who was then 
in actual possession thereof under said lease [R. 5, 15] 
and was then actively engaged in managing and operating 
the hotel after having advanced and expended some $20,- 
000 to rehabilitate, redecorate and refurnish the premises 
[F. 12; R. 226]. This will hereafter be called the leased 
area, 
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The portions taken which were not included in the 
Lebenbaum lease were taken without Court order from 
appellants Gawzners. Both Gawzner and his wife and 
Lebenbaum were named in the original complaint and all 
subsequent amendments, as apparent owners of, or claim- 
ants to, some interest in the property taken [F. 2; R. 216]. 
This will hereafter be called the wleased area. 


The Gawzners filed an answer to the complaint alleging 
sole ownership, admitting that Lebenbaum had a lease 
covering the leased area but alleging that under paragraph 
Ten of the lease [R. 291] and pursuant to a 30-day writ- 
ten notice served by them upon Lebenbaum [R. 305], 
such leasehold rights had terminated and claiming the 
total compensation for the taking [R. 72]. 


Lebenbaum filed an answer to the complaint, alleging 
the existence of the lease from the Gawzners, that the 
lease was in effect and he, Lebenbaum, was in possession 
at the date the Government took possession of the leased 
premises, that the lease had not been terminated and that 
he, alone, was entitled to the full compensation for the 
taking, of the leased arca | R. G7; 263) pare iZie 


While the record was in such stage, the Government 
elected to extend its term to June 30, 1946 |R. 2625;pamm 
6]. 


A pre-trial hearing was had before the late District 
Judge Harry A. Hollzer, as to the issue thus presented 
and he rendered a decision which is reported in 61 Fed. 
Supp. 268. He held that paragraph Ten of the lease was 
not intended to apply to this type of condemnation pro- 
ceeding and that the lease remained in effect with Leben- 
baum bound to the Gawzners as if no taking had occurred 
and that the compensation for the leased area was payable 
to Lebenbaum [R. 114]. 
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Shortly thereafter Judge Hollzer died, the Government 
amended its Complaint and the cause was transferred to 
Judge Weinberger. In pleadings to the amended com- 
plaint the appellants Gawzners and appellant Lebenbaum 
raised the same issues, each claiming all of the compensa- 
tion for the leased area and Lebenbaum filed a motion to 
exclude the Gawzners from participation in the fixing 
of compensation for such area [R. 6] and a motion that 
the Government be directed to return possession thereof 
to him [R. 4]. The Gawzners opposed both motions 
[R. 9, 262]. This resulted in a new pre-trial hearing and 
Judge Weinberger filed a written memo of his conclusions 
on April 30, 1946 [R. 13]. He agreed with Judge Hollzer 
that the lease had not been terminated but remained in 
full force and effect [R. 16]. He then ordered the prem- 
ises covered by the lease returned by the United States 
to the possession of Lebenbaum [R. 16] and denied the 
Lebenbaum motion to exclude the Gawzners [R. 17]. 


The United States entered into a separate stipulation 
with Lebenbaum as to surrender of possession of the 
portion taken covered by this lease [R. 20] and he accepted 
and receipted for possession on June 17, 1946 [R. 28]. 
The Government entered into a separate stipulation with 
the Gawzners as to redelivery of possession of the portion 
taken which was not in the Lebenbaum lease [R. 23] 
and they receipted for possession thereof on July 10, 1946 
PRs 35]. 

On October 23, 1946, the Government filed its Third 
Amended Complaint which fixed the total term of its tak- 
ing as commencing on July 10, 1944 and ending June 1, 
1946 [R. 36]. Lebenbaum had filed an answer to the 
Government’s Second Amended Complaint on November 
6, 1945 [R. 87] and it was stipulated that it would serve 


ttt 
as answer to the Third Amended Complaint [R. 263, par. 
IZ 

The Gawzners filed an answer to the Third Amended 
Complaint [R. 72]. 


During the course of the proceedings and upon its appli- 
cation and the stipulation of appellants Gawzners and 
Lebenbaum, the United States had made three deposits 
into the registry of the Court totaling $73,693.55 [R. 
264]. 


On April 18, 1945, the sum of $1,594.02 was paid to 
the Gawzners (for taxes) to be credited upon any award 
received by them [R. 264]. 


On November 26, 1946, the Government and all of the 
appellants stipulated as to the compensation to be paid by 
the Government [R. 45] and a judgment was entered 
pursuant thereto [R. 53]. Following this the Government 
paid the balance of the adjudged compensation into Court 
[R. 265] and thereby became eliminated from this cause 
[R. 410]. 


Said stipulation [R. 45] and judgment [R. 53] each 
provided: 


(b) That the sum of $205,000, without interest, 
except as hereinafter provided, is the fair, just, and 
adequate compensation to be paid by plaintiff in full 
settlement and satisfaction of its obligation for the 
taking of such interest or estate as set forth in sub- 
paragraph (a) above, together with all compensation 
to be paid as damages arising out of any failure or 
default upon the part of plaintiff in performance of 
its obligation to restore such premises and real and 
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personal property so taken by it to the same condition 
as it was when it was received by the plaintiff from 
the defendants, reasonable and ordinary wear and 
tear excepted, including compensation for the time 
estimated to be required for the completion of such 
restoration ; 


It is the contention of appellant Lebenbaum that the 
parties (Lebenbaum and Gawzners) thereby departed 
from the rule of just compensation fixed by the Fifth 
Amendment and fixed the compensation by contract; that 
they are bound thereby and the measure of the Fifth 
Amendment no longer governs this case. (Albrecht v. 
fos lL. Ed, 532, 538, 329 U. S. 599, 603; United 
States v. Lands, 53 Fed. Supp. 884, 885.) 


Following further arguments and a partial trial, appel- 
lants Lebenbaum and Gawzners entered into a stipulation 
[R. 98] fixing the amount of the agreed award to be 
allotted to each of them as the portion of the award cover- 
ing restoration damages and payment was ordered and 
made in accordance therewith [R. 103]. 


It is the contention of appellant Lebenbaum that the 
moneys remaining in the registry represented the rental 
for unleased area and for the leased area. That having 
held that the lease remained in full force and effect and 
that he, Lebenbaum, continued liable to the Gawzners for 
rent under his lease, the trial court was required to fix 
as an award to the Gawzners that portion of the agreed 
rent for the unleased area and to award the balance in the 
registry to Lebenbaum as the agreed rental for the leased 
area. That the trial court had no general, equitable or 
legal jurisdiction which was invoked by these proceedings, 
to adjudge and enforce payment of rental to Gawzners 
by Lebenbaum under the lease, or to disburse such contract 


i= 


rental out of that portion of the fund remaining in the 
registry which represented the agreed rental value of the 
leased area and that this was particularly true where 
Gawzners had no interest in or lien upon such agreed 
rental for the leased area and they had continuously re- 
fused to accept or receive rent from him [R. 226]. Ap- 
pellant Lebenbaum also contends that, if the trial court 
did have jurisdiction to adjudge and enforce payment of 
rental from Lebenbaum to Gawzners (under the lease) 
and out of the fund on deposit, paragraph Three of the 
lease required the Court to fix the rental in the guaran- 
teed minimum of $1500 per month. 


The trial court overruled these contentions of appellant 
Lebenbaum and held that. since both parties had appeared 
and invoked its jurisdiction by claiming to be entitled to 
the compensation, it could retain and that it had retained, 
jurisdiction to adjust and enforce the equities and legal 
rights of the parties under the lease and it proceeded to 
do so. 


In the ensuing trial testimony was offered by Gawzners 
through witnesses Allen and Frisbie that the /eased por- 
tion had no bonus value [R. 377, 393] and the motion of 
appellant Lebenbaum to strike such testimony was denied 
[R. 187]. Appellant Lebenbaum contends that such evi- 
dence was incompetent, irrelevant and immaterial and that 
the refusal to strike it was prejudicial error because the 
parties by their agreement, had fixed the compensation 
and no other measures could thereafter be applied by the 
Court. 


Because the trial court had ruled against his contention 
that the agreement controlled, appellant Lebenbaum intro- 
duced evidence as to the actual and expected income from 
the operation of the leased property [R. 425-448] and the 
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Court adduced evidence from the witness Frisbic that the 
market rental value of 2224 months’ use and occupancy of 
the leased area was $161,500 [R. 400]. The witness 
Allen [R. 382] and the witness Frisbie [R. 395] each 
testified that the market rental value of the lands not in- 
cluded in Lebenbaum’s lease, for the term taken, was 


$10,950.* 


By stipulation appellants had fixed the total compensa- 
tion, including restoration and rental, at $205,000 [R. 45, 
93] and had agreed upon $91,296 as restoration [R. 98, 
103], leaving $113,704 to be distributed as rent. Thus, 
the evidence had disclosed that the market rental value of 
the leased and unleased areas, together with the stipulated 
restoration, amounted to the total of $161,500 plus $10,- 
950, plus $91,296, or a total of $263,746, whereas the 
agreed compensation paid by the Government was $205,- 
000, or approximately 77.7% of the market rental value 
and restoration damage. 


The trial court, therefore, apparently scaled down the 
$10,950 to 77.7% thereof or $8,508 which, when deducted, 
left $105,196 as the ratably reduced rent for the leased 
area. He next determined from the testimony of witness 
Pettegrew [R. 175] that the distribution of prospective 
earnings would have been 52% to the owners (Gawzners) 
and 48% to the tenant (Lebenbaum) and, assuming he 
had jurisdiction to do so, divided the remainder of $105,- 
196 in approximate percentages of 58% to the owner and 


*The trial court found that such amount was $10,500. This was 
based on testimony of Allen. However, Frisbie subsequently testi- 
fied that an error had been made in the area of the unleased portion 
and, after correcting the area, testified that the market rental value 
thereof was $10,950. It was then stipulated that Allen’s testimony 
should be corrected to the same amount. However, the trial court 
failed to note the stipulation in arriving at his finding [R. 162, 
fols. 23 and 24; R. 232]. 
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42% to the lessee, to-wit Gawzners $60,836, Lebenbaum 
$44,360. 


It is not clear just how he arrived at these percentages 
unless, by inadvertence, he transposed the percentage 
figures. 


Lebenbaum asserts that the trial court had no jurisdic- 
tion to fix the rent to be paid by Lebenbaum to Gawzners 
under the lease nor to order it paid from this compensa- 
tion. That such equitable or legal adjustments and de- 
crees as to the rights of the appellants inter se and not 
connected with any interest in the award paid by the Gov- 
ernment were exclusively within the jurisdiction of the 
State Court and beyond the jurisdiction of the trial court, 
since all appellants were California citizens [R. 276]. 


Questions Presented. 


The questions presented on this appeal are contained in 
Lebenbaum’s Statement of Points which are set forth in 
the printed transcript [R. 273-275]. Appellant will here- 
with restate them succinctly: 


1. Did the trial court err in failing to award appellant 
Lebenbaum all of the agreed rental for the taking of 
the leased area? 


2. Did the trial court err in failing to find that the 
appellants, by contracts (7. e., stipulations) waived 
the measure of compensation fixed by the Fifth 
Amendment and substituted $113,704 as their agreed 
rent for the taking of the use and occupancy of the 
leased and unleased areas? 


3. Did the trial court err in failing to fix and decree the 
rental separately due Gawzners for the taking of the 
use and occupancy of the unleased area? 
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Did the trial court err in denying Lebenbaum’s Mo- 
tion to exclude appellants Gawzner from participat- 
ing in the fixing of the compensation for the leased 
area? 


Did the trial court err in refusing to limit the trial 
and its judgment to the fixing of the compensation 
for the taking of the use and occupancy of the leased 
and unleased areas separately, the determination of 
the persons entitled to such awards and the making 
of such awards? 


Did the trial court err in assuming to itself jurisdic- 
tion to determine the rights and liabilities as between 
the appellants under the lease and ordering payment 
of the equivalent of rental under the lease out of the 
agreed award for the use and occupancy of a portion 
of the term of the lease? 


If the Court had jurisdiction to determine and en- 
force payment of the rental due from Lebenbaum to 
Gawzners under the lease for the period of the plain- 
tiff’s occupancy of the leased premises, did the Court 
err in not finding and decreeing that such rental was 
the minimum guarantee of $1500 per month as pro- 
vided in paragraph Three of the lease? 


Did the Court err in overruling Lebenbaum’s objec- 
tion to, and refusing his motion to strike the answer 
of the witness Edward H. Allen as to the bonus 
value of Lebenbaum’s lease? 


Did the Court err in overruling Lebenbaum’s objec- 
tion to, and refusing his motion to strike the answer 
of the witness Charles G. Frisbie as to the bonus 
value of Lebenbaum’s lease? 
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SUMMARY OF ARGUMENT. 


1. The Trial Court Erred in Not Awarding Leben- 
baum All of the Rental Awarded for the Taking 
of the Leased Area. 


This is a more succinct repetition of Point 1 in his 
statement [R. 273]. The Lebenbaum lease was not termi- 
nated by this condemnation proceeding, nor by the Notice 
dated August 4, 1944. And the Court erred in not award- 
ing Lebenbaum all of the agreed rental for the leased area. 
The trial court concluded that the lease was not terminated 
[C. 2; R. 234-235]. The Judgment appealed from [R. 
238] so determined by implication by failing to award the 
whole compensation to the Gawzners. 


Such portion of the Judgment is favorable to appellant, 
Lebenbaum, and, as we shall show, is correct upon the 
facts disclosed by the record and is supported by the appli- 
cable law. Lebenbaum does not appeal therefrom but asks 
affirmance by this Court. 


Lebenbaum’s claim of error is that the trial court did 
not follow through and award the total compensation for 
the rental of the leased area to him because: 


(a) He, alone, is the one from whom possession was 
taken; 


(b) Gawzners had no right to possession and none could 
be taken from them; 


(c) They had no right in or lien upon such portion of 
the Government’s obligation arising out of such 
taking, and 


(d) The fund then remaining in the registry of the 
Court was the agreed monetary value of the Gov- 
ernment’s such obligation for rental. 
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2. The Trial Court Erred in Not Finding and De- 
creeing That the Parties Had Abandoned the 
Measure of Damages Fixed by the Fifth Amend- 
ment and Had Permanently Fixed the Sum of 
$113,704 Then Remaining in the Registry as the 
Agreed Rental to Be Paid by the Government for 
the Compensation, Other Than for Restoration, 
for Its Taking of the Leased and Unleased Areas. 


This is a restatement of Lebenbaum’s Point 3 [R. 274]. 
By Stipulation [R. 45] approved by the Court and incor- 
porated into a Judgment [R. 53], the appellants agreed 
that all compensation to be paid by the Government was 
the sum of $205,000, plus certain improvements which the 
Government had made and would relinquish to the fee 
owners; that such sum and relinquished property was 
“fair, just and adequate conipensation” [R. 47, 55] for 
the Government’s obligation for rent and for restoration 
and that such would be the testimony of competent wit- 
nesses [R. 49]. Such stipulation and judgment covered 
both the leased and unleased areas and did not segregate 


the award as between them. 


By subsequent stipulation |R. 98] approved by the trial 
court and incorporated into an Order [R. 103], the resto- 
vation portion of the Government’s obligation was fixed 
at $91,296 and such sum was distributed between the 
appellants in accordance with their stipulation and there 
was left in the registry, at the date of the judgment ap- 
pealed from, the sum of $113,704 [F. 21; R. 231]. 
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Appellant, Lebenbaum, contends: 


(a) The parties had the right to fix compensation by 
agreement ; 


(b) When so fixed it became binding in lieu of and 
supplanted the measure fixed by the Fifth Amend- 
Mient: 


(c) Rental and restoration constituted the full liability 
of the Government, and 


(d) When restoration was fixed and paid by agreement, 
the remaining sum of $113,704 represented agreed 
rental for the leased and unleased areas. 


3. The Trial Court Erred in Failing to Separately 
Find and Decree the Sum Due Appellants 
Gawzner for the Government’s Obligation to 
Them for the Rental of the Unleased Area. 


This is a restatement of Lebenbaum’s Point 2 [R. 273- 
274|. The Government took a 2274 months’ use and occu- 
pancy of two portions of improved and unimproved lands. 
That which we have called and will term the “leased area™ 
was owned in part by Gawzners and in part by Leben- 
baum. Lebenbaum had the exclusive right of possession 
as a lessee in possession for a term beyond the term taken 
by the Government—an estate known as a_ leasehold 
estate. It, and all rights and obligations inter se as fixed 
by the contract, remained in full force and effect. Lebeng 
baum’s right of possession and use was taken. Gawzners 
had the reversion and the right to collect the contract 
rental from Lebenbaum, neither of which was taken. They 
had no right to the occupancy or use of the leased area 
which was all that was taken and they had no lien upon 
the award to secure their rental. 
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Lebenbaum, therefore, was the one whose interest was 
taken and was entitled to receive all of the rental which 
the Government was obligated to pay for the use and occu- 
pancy of his leasehold and Gawzners were entitled to re- 
ceive only the rental which the Government was obligated 


to pay for the use and occupancy of the unleased area. 


The $113,704 remaining in the registry and which the 
Court was called upon to distribute by the decree which 
has been appealed from, represented both rents and it 
became necessary for the Court to fix both. This the 
Court failed to do and instead assumed a purported juris- 
diction in equity and further purported to fix the rights 
and obligations as between appellants under the contract 
provisions of the lease and to make equitable distribution 


accordingly. 


4. The Court Erred in Denying Lebenbaum’s Mo- 
tion to Exclude Appellants Gawzner From Par- 
ticipation in the Trial Except as to the Fixing of 
the Value of the Use and Occupancy of the Un- 
leased Area [R. 6, 16; 262, par. 9]. 


This is a restatement of Lebenbauim’s Point 4 [R. 274]. 
The Court determined that the lease was still effective 
[R. 16]. This, by operation of law, eliminated any right 
of Gawzners in the compensation for the use and occu- 
pancy of the leased area. The Court should have re- 
stricted Gawzners’ participation to the fixing of the com- 
pensation to be paid by the Government for the unleased 


area. 
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5. The Court Erred in Refusing to Find and Decree 
That Its Jurisdiction Was Limited to Determin- 
ing— 


(a) 


(d) 


what interests the plaintiff had taken; 
from whom they were taken; 


what the appellants had fixed and agreed to be the 
compensation for such taking, after they had de- 
ducted and received their fixed and agreed compen- 
sation for restoration ; 


who was entitled to such compensation [R. 274]. 


6. The Court Erred in Refusing to Find and Decree 
That It Was Without Jurisdiction to Try and 
Determine the Contract Rights of Appellants 
Gawzner, Against Appellants Lebenbaum, to Col- 
lect Rents Under the Lease During the Plaintiff’s 
Occupancy of the Leased Premises, or to Enforce 
Payment Thereof [R. 274]. 


We state Lebenbaum’s Points 5 and 6 together because 
they may properly be considered together as variants of 
the same error. This error was raised repeatedly and 
continuously by Lebenbaum: 


(a) 


(b) 


by motions to exclude Gawzners from participating 
in the trial in so far as the leased area was con- 
cerned [R. 114, 119, 123, 148], and 


by objections to the proceedings when the Court 
insisted upon evidence to support a basis for adjust- 
ing the cause “equitably” and allocated to each, 1. e., 
Gawzners and Lebenbaum, what he determined 
each might have derived from operations under the 
lease had the Government not condemned it [R. 
149, 184-185 and Appendix 11]. 
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We believe the error of the Court is demonstrated by 


the following established principles: 


(a) 


(b) 
(c) 
(d) 
(e) 


(f) 


(g) 


(h) 


This is a special proceeding in the nature of an 


action at law; 

It is not an equity case; 

It is not a proceeding im personam; 
But is a proceeding im rem; 


The fund remaining on deposit represented the 
rental for the rights taken and was all that was left 
for distribution and the full measure of the Court’s 
jurisdiction ; 

This was the agreed rental value in lieu of the 


constitutional market rental value; 


The only jurisdiction which had been invoked was 


under the eminent domain statute; 


The appellants (defendants) and the trial court 
were limited as to the remedies and jurisdiction, to 
the remedies which the appellants had against the 


Government as condemnor, and 


There was no federal jurisdiction here invoked and 
available to the Court and the appellants as to the 
matters not affecting appellants’ rights against the 
Government as condemnor such as controversies in 
personam inter se because there was no diversity of 


citizenship. 
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7. If the Court Hed Jurisdiction to Determine and 
Enforce Payment of the Rental Due From Leben- 
baum to Gawzners Under the Lease, During the 
Period of Plaintiff’s Occupancy of the Leased 
Premises, It Should Have Found and Decreed 
That Such Rental Was the Minimum Guarantee 
of $1500 Per Month as Provided in Paragraph 
Three of the Lease [R. 275]. 

Assuming, solely for the purpose of this Point, that the 
trial court had jurisdiction to fix the rental under the lease 
which Gawzners would have received during the Govern- 
ment’s 2224 months’ occupancy of the leased area and to 
direct that such sum be distributed from the remaining 
deposit in the registry, the lease, itself, fixed an alternative 
rental which the Court should have applied. Paragraph 
Three [R. 281-285] makes specific provision for the possi- 
bility that the lessors’ contract percentage of the lessee’s 
earnings from operations might be less than the guaran- 
teed rent of $1500 per month [R. 282-283]. There is no 
provision therein for default or eviction should the lessee 
fail to earn enough to produce a lessors’ contract percent- 
age in excess of the minimum rental. Certainly there was 
none where such result is involuntary on the part of the 
lessee. Clearly, then, the alternative guaranteed rental 
of $1500 per month would be the maximum which the 
Court could have legally applied. 
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8. The Court Erred in Overruling Lebenbaum’s 
Objections to and Denying His Motions to Strike 
the Answers of the Witnesses Allen and Frisbie 
as to the Bonus Value of Lebenbaum’s Leasehold 
Estate. 


This is a restatement of Lebenbaum’s Points 8 and 9. 


We state them together because they cover the same error. 


In view of the fact that the appellants, by stipulation, 
had fixed the compensation in an agreed amount as the 
agreed award for rental of the leased and unleased areas, 
the question as to what might or might not have been the 
bonus value measure under the Fifth Amendment, was 
irrelevant. Also, the bonus value rule only applies where 
the entire leasehold is taken and the lease is thereby 


terminated. 
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ARGUMENT. 


I. 
The Trial Court Erred in Not Awarding Lebenbaum 
All of the Rental Awarded for the Taking of the 
Leased Area. 


1. The Lebenbaum lease was not terminated by this 


condemnation proceeding nor by the notice of termination 
dated August 4, 1944 [R. 305]. 


The trial court concluded that the lease was not termi- 
nated [C. 2; R. 234-235]. The judgment appealed from 
[R. 238] so determined by implication, by failing to award 
the whole compensation to the Gawzners. As we have 
stated, supra, page 14, such portion of the judgment is 
favorable to appellant Lebenbaum, and is correct upon the 
facts disclosed by the record and is supported by applicable 
law. 


The notice to terminate, and the contentions of Gawz- 
ners that the lease was terminated, are predicated upon 
paragraph Ten of the lease [R. 291]. Said paragraph 
Ten discloses: 


(a) That the lease was entered into with knowk 
edge that the State of California has acquired a strip 
of land for highway purposes which it was temporar- 
ily permitting the lessors to use for hotel purposes and 
which Lebenbaum was to be temporarily allowed to 
use; 


(b) That the parties contemplated that an addr 
tional portion of the premises to be leased to Leben- 
baum might be condemned by the state or the county 
of Santa Barbara or any other public body for high- 
way or other public purpose; 
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(c) That the parties contemplated that such con- 
demnation proceeding would be one in which there 
would be an award which should belong to the lessor 
and an obligation in the nature of an assessment 
levied against the lessors’ land which assessment 
should be assumed by the lessor, and 


(d) That the parties contemplated a permanent 
taking of a portion of the fec and the consequent per- 
manent relocation of existing buildings at the expense 
of the lessors. 


In passing it should be noted that the Notice of Termi- 
nation [R. 305] discloses that the lessors are not contend- 
ing that the lessee was in default or that he had violated 
any term, provision or covenant of the lease. It should 
also be noted that the Court found that Lebenbaum had 
performed his obligations under the lease [F. 12; R. 226] 
and that, since the date of the Government’s taking, 
Gawzners have refused to accept rent [F. 13; R. 226]. 
Without searching the record, this finding seems conceded 
by Gawzners in paragraph V of their proposed Findings 
BR. 202}. 

At the outset it should be recognized that if there were 
no paragraph in the lease relating to the situation that 
might arise by reason of a taking of the property in a 
condemnation, then the law would give the tenant an 
award for his leasehold interest. (United States v. 21 
Acres of Land, 61 Fed. Supp. 268, 272. Thus, it appears 
that a condemnation provision is in derogation of the ten- 
ant’s right to an award and is in the nature of a forfeiture. 
Hence, Gawzners must rely upon paragraph Ten as a 
forfeiture. 
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This lease to Lebenbaum is to be construed according to 
California law. (California v. Umied States, 169 F. 2d 
914, 917.) Under such law forfeitures will be enforced if 
clear and unambiguous, but only if there is no other valid 
alternative under the language of the instrument. (Lowe 
v. Ruhlman, 67 Cal. App. 2d 828, 832, 155 P. 2d 671, 
673.) Conditions involving a forfeiture of a lease must 
be strictly construed against the party in whose behalf 
they are invoked. (Keating v. Preston, 42 Cal. App. 2d 
110, 117, 108 P. 2d 479, 483; Section 1442, California 
Civil sence) 


In California a contract is to be construed so as to pro- 
duce equitable, as distinct from inequitable, results if the 
language used will admit of either construction, and a 
forfeiture of am estate will not be enforced except when 
the terms of the conditions are so plain as to be beyond 
the province of construction. (Startford Co. v. Continen- 
tal Mtge. Co., 74 Cal. App. 551, 555, 241 Pac. 429, 4319) 
Furthermore, the lease, as a whole, is to be considered 
and construed in order to interpret paragraph Ten if 
paragraph Ten is susceptible of several interpretations pro- 
ducing different meanings and results. (Lemm v. Still- 
water Land & Cattle Co., 217 Cal. 474, 480, 19 P. 2d 785, 
788.) Applying these principles of law, and returning 
to the facts, we find that paragraph Ten refers to a high- 
way taking by the State and a possibility that an additional 
portion of the leased premises may be condemned by the 
State, the County or any other public body. Does that 
mean any other public body of any kind (such as the 
United States), or does it mean any other public body of 
the State which is similar in character to the County of 
Santa Barbara, 1.e., a lesser body politic of the State of 
California? 
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Gawzners contended in the Court below, and will un- 
doubtedly contend here, for the first construction. We 
contended successfully there and reaffirm here that the 
latter is a permitted construction, is the more equitable 


and is, in fact, required by reason of the following: 


a) This lease shows on its face that it was careful- 
ly and deliberately drawn by competent and experi- 
enced counsel. Under such circumstances it is ex- 
tremely unlikely that if its was intended to include 
the United States by using the designation ‘or other 
public body,” the scrivener would have named the 
United States Jast in the order of priority for it is 
well established that the usual procedure and form 
followed by competent and experienced counsel is to 
name public authorities in the order of their superi- 
ority. 

“Tt is unlikely that in drafting a lease the parties 


would, if they intended to include the United States, 
Piveemieat the end of alist * * *,” 


United States v. 150.29 Acres of Land, 148 F. 2d 
Samos (7th Cir.). 


b) The very scrivener who prepared this lease used 
the usual order of priority and designated the United 
States by name and first in point of position where it 
was intended that the lease applied to the United 
States. 

“or for any purpose or use in violation of the laws 
of the United States or of the State of California or 


Geo the County of Santa Barbara.” {| Par. 
Fourteen, R. 295.] 
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It is difficult to explain the failure to name the United 
States in paragraph Ten in a paragraph laying the foun- 
dation for a right of forfeiture and at the same time ex- 
pressly naming it in its proper order in paragraph Four- 
teen which, with paragraph Twenty-two [R. 299], laid 
other grounds for forfeiture, if the scrivener and the 
parties intended that the United States was to be included 
by the term “any other public body” as a possible con- 
demnor in paragraph Ten. 


c) The doctrine of ejusdem generis: 


“The law, therefore, must adopt a formula to meet 
such situations and this formula, known as an aid to 
interpretation is the doctrine of ejusdem generis, 
which means that when general words follow specific 
words the former will be strictly limited in meaning 
to things of like kind and nature.” 

Bader v. Coale, 48 Cal. App. 2d 276, 279, 119 P. 

2de 7637602. 


d) The reference to the fact that the condemor 
(referred to as “any other public body”) might con- 
demn additional portions of the leased premises “for 
highway purposes.” While other public bodies of the 
State of California within the County of Santa Bar- 
bara (the City of Santa Barbara, the County of 
Santa Barbara, Santa Barbara Flood Control Dis- 
trict, etc.) could lawfully exercise the State’s power 
of eminent domain for acquiring lands for highway 
purposes (cf. App. 11), the United States may not 
engage in such acttivty. 


“Tt is not a function of the National Government 
to build or maintain or improve the road system of 
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the various states. That is a responsibility of the 
state governments, and not of the National Govern- 
ment.” 


United States v. Alderson, 53 Fed. Supp. 528, 530. 


e) The reference to payments of “assessments 
levied in such eminent domain proceedings” [R. 291]. 
The important words are those which have been em- 
phasized. There are State eminent domain proceed- 
ings which may be exercised by it and by its lesser 
“other public bodies” in which assessments are levied 
upon the benefited lands (cf. App. 11), but there was 
not at the date of this lease, and there is not now, any 
eminent domain proceeding available to the United 
States in which assessments may be levied. Clearly, 
it would require a tortured and tenuous construction 
to interpret the words “or other public body” to in- 
clude the United States as a contemplated condemnor 
Mepakaeraph Jen of this lease. 
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Again, paragraph Ten refers to a condemnation acquisi- 
tion “for highway or other public purpose’ [R. 291]. 
Does the term “other public purpose” include this tem- 
porary war taking of a portion of the Lebenbaum lease 
by the United States or does the language which imme- 
diately follows the words “highway or other public pur- 
pose,” to-wit: 

“the amount of the award in any such condemnation 
suit shall belong solely to the lessors, but lessors shall 
pay any and all assessments levied in any such con- 
demnation proceeding,” , 


necessarily import that the scrivener and the parties meant 
such highway or other (similar) public purpose which 
would be the subject matter of an eminent domain pro- 
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ceeding under State law im wich there would be an award 
and an assessment? Gawzners contended in the Court 
below for the former interpretation; we, successfully, for 
the latter and we renew such contention here. We submit 
that it is impossible to give effect to the repetition of the 
words “in any such condemnation proceeding” without 
construing the entire sentence to refer to and to be limited 
by the entire paragraph and to refer to a condemnation 
proceeding under state law in which assessments are levied 
as a part of the proceedings. Such a proceeding ts, as we 
have shown, exclusively limited to the State of California 
and its lesser public bodies (cf. App. it). There is no 
such procedure in Federal eminent domain. 


Gawzners stressed in the lower court and may urge 
here, that paragraph Ten assigns the award,in this case 
for the taking of a temporary use and occupancy of a 
portion of Lebenbaum’s lease to them. They rely upon 
that portion of said paragraph which reads that: 

“The amount of the award im any such condemna- 
tion suit shall belong solely to the lessors.” 


We successfully urged below and reiterate here, that 
such words were used by a skillful and experienced scrive- 
ner, learned in the law, who was using precise grammar 
and punctuation and that it is but a portion of one sen- 
tence in one integrated paragraph. With such a back- 
ground it is clear that such assignment of the award is 
limited to the assignment of an award in a condemnation 
suit for highway or other (similar) public purpose under 
State law in which there is an award and a levy of an as- 
sessment upon the property benefited by the improvement 
for which the condemnation is prosecuted and that it does 
not refer to and include an award in a proceeding such as 
this, 
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Such phrase is contained in onc compact sentence, sepa- 
rated by commas: 


“In the event the State of California or the County 
of Santa Barbara or any other public body shall, by 
condemnation, acquire any additional portion of said 
leased premises for highway or other public purpose, 
the amount of the award in any such condemnation 
suit shall belong solely to the lessors, but lessors shall 
pay any and all assessments levied in any such con- 
demnation proceeding.” (Emphasis supplied.) 

“Commas are punctuation marks used to indicate 
slight breaks in the continuity of ideas or construc- 
tion.” 


Macmillan’s Modern Dictionary, 1938 Ed. 


“Commas separate a sentence into divisions accord- 
ing to construction.” 


Webster’s Encyclopedic Dictionary, 1948. 


We again refer to the repeated use of the words “any 
such condenination proceeding.” The use of “such” im- 
plies “of that kind which has been indicated.” (Macmillan’s 
Modern Dictionary, 1938 Ed.) It also implies “the same 
as has been mentioned.” (Webster’s Encyclopedic Dic- 
tionary, 1948.) Thus it is made clear that the entire 
paragraph refers to a State condemnation proceeding and 
not to a Federal condemnation suit, such as this, because 
in the latter suit there can be no assessment against the 
lessor’s property. 

Gawzner’s stressed in the lower court and may contend 
here, that the last sentence of paragraph Ten |[R. 292] 
gave them the right to terminate Lebenbaum’s lease be- 
cause the Government’s occupancy included more than 
50% of the rentable rooms and precluded Lebenbaum’s 
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use of the beach during such occupancy. Here, again, 
they overlooked the precise language which is used and 
the clear and unmistakable connection of each subsequent 
sentence to the one preceding it. The sentence referred to 
reads: 

“Further in this connection, should the effect of 
such condemnation be such as to reduce the rentable 
rooms in said hotel by fifty (50) per cent or to pre- 
clude the subsequent use of the beach forming part 
of the leased premises, then either party to this lease 


may terminate the same on thirty (30) days’ written 
notice to the other.” (Emphasis supplied.) 


The italicized words furnish the key to proper construc- 
tion. The words “further in this connection’ disclose 
that this sentence is related to, and is an additional pro- 
vision in respect to, something that has been previously 
referred to and described. The words “such condemna- 
tion,” as we have shown, imply the kind which has been 
previously indicated or of the same nature as that pre- 
viously mentioned. Having that in mind and referring 
to the portions of the paragraph which immediately pre- 
ceded the quoted portion, we find again that the provisions 
are all limited to a condemnation proceeding under State 
law in which assessments are levied against the lands 


benefited which, of course, excludes this proceeding. 


Under California Civil Code, Section 1648, it is pro- 
vided: z 
“However broad may be the terms of a contract, it 


extends only to those things concerning which it ap- 
pears the parties intended to contract,” 
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and in Conover v. Smnth, 83 Cal. App. 227, 234, 256 Pac. 
835, 838, the Court says: 


“When general and specific provisions of a contract 
deal with the same subject matter, the specific provi- 
sions, if inconsistent with the general provisions, are 
of controlling force.” 


To save time and to shorten this brief, we refer to 
Judge Hollzer’s opinion in 61 Fed. Supp. 268, 270, to 
point out inequities which would result from a construc- 
tion in favor of forfeiture if paragraph Ten were con- 
strued as contended for by Gawzners. 


“x * * The contentions advanced on behalf of 
the owners would lead to the inequitable result that 
the demised premises would be returned to the latter 
prior to the expiration of the original term of the 
lease, and all of the tenant’s rights would be for- 
feited to the landlord, although the lessee had com- 
mitted no default, and although no other event had 
occurred which, under the provisions of the lease, en- 
titled lessors to recover possession of the premises. 
* * * The rights thus forfeited would include the 
tenant’s exclusive privilege to the possession and use 
of said premises and of all improvements thereon, in- 
cluding the improvements paid for by him, and also 
his right to have refunded to him any unexpended 
balance of the aforementioned deposit.” 


Even if paragraph Ten warranted a forfeiteure, it 
would be of a kind governed by Section 3275, California 
Civil Code. Here, Gawzners sustained and could sustain 
no loss. Lebenbaum was and is completely liable on the 
lease and Gawzners may proceed, in a State Court of 
competent jurisdiction, to establish and recover the full 
unpaid rent, providing only, that they vacate or rescind 
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their anticipated breach and admit the continued existence 
of the lease. Jt ts only because of their refusal to accept 
rent that they have not heretofore been paid [F. 13; R. 
226]. 


We believe that it is also proper to note that the burden 
of proof of a forfeiture is on the person claiming such 
right (Stratford v. Continental Mtge. Co., 74 Cal. App. 
551, 555, 241 Pac. 429, 430; Reidman v. Barkwill, 139 
Cal. App. 564, 567, 34 P. 2d 744, 746), and the record 
here discloses that the Gawzners offered no proof what- 
soever upon this issue beyond the text of the document. 
Certainly, had the parties intended that the condemnation 
clause be general or that the United States be included, 
some evidence of the surrounding circumstances and the 
acts of the parties would have been available in support 
thereof. It is no answer that Lebenbaum did not adduce 
such proof. The burden was not on him to prove the 
non-existence of the forfeiture and both of the trial judges 
had ruled in his favor. 


Summarizing, we do not dispute that a general condem- 
nation clause may result in a forfeiture of a tenant’s right 
to a condemnation award. We do not dispute that the 
term “other public body’ may be used to include the 
United States or that it is a “public body.” We do not 
dispute that the instant case involves an eminent domain 
proceeding for “a public purpose.” We do assert that 
paragraph Ten is not a general condemnation clause but 
is a limited condemnation provision covering a particular 
kind of eminent domain proceedings only and that it, mani- 
festly, was never intended to include the United States 
nor this type of a condemnation proceeding. 


In the light of the text of this lease, the rules governing 
its construction, the evident inequity and injustice which 
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would follow a construction which would result in a for- 
feiture of Lebenbaum’s rights, the fact that the construc- 
tion given by Judges Hollzer and Weinberger is amply 
supported and is fair and just to all, we believe this Court 
should and will affrm their conclusions and judgment to 
the effect that the Lebenbaum lease remained in full force 
and effect during the Government’s temporary occupancy. 
In fact, we believe the short answer to Gawzners’ conten- 
tions is that on December 15, 1943, the United States was 
engaged in a bitter war with two supposedly powerful 
enemies and the taking of temporary occupancy of resort 
hotels on the Southern California coast for a Redistribu- 
tion Station [R. 39] to rest and rehabilitate combat troops 
was uncontemplated and unknown, at least to the general 


public. 


Before closing upon this point it is important to note 
that in the Notice of Termination [R. 305] Gawzners in- 
clude two contentions in support of the alleged right to 
terminate the lease, both of which are without support in 


law, viz.: 


A. That the Government’s taking made it impossible 
for Gawzners to perform their covenant to keep Leben- 
baum in quiet and peaceable possession [R. 309]. Such 
was not their covenant [Par. Thirty-one; R. 304]. Their 
covenant was against “let or hindrance on the part of the 
lessors or anyone claiming by or through them.” As we 
have seen, the Government, through these proceedings, did 


not claim by or through the Gawzners—it carved a new 


— she. 


estate out of a portion of Lebenbaum’s lease (Duckett v, 
U. S., 266 U. S. 148, 151, 69 L. Ed. 216, 218). Siena 
taking in eminent domain is not a violation of the land- 
lord’s covenant of quiet and peaceable possession (Gluck 
v. Baltimore, 81 Md. 315, 324, 32 Atl. 515, 516). It was 
neither an eviction nor a release (Gluck v. Baltimore, 81 
Md. 315, 324, 32°Atl 515 eahony, 


B. That the Government’s taking caused the considera- 
tion of the lease, to-wit, the possession of the premises, to 
fail without fault or act of Gawzners. This is not the law 
and, if Gawzners meant that thereby the condemnation 
worked a release of the lessee’s obligation to pay rent, it 
is likewise contrary to law (Pasadena v. Porter, 201 Cal. 
381, 387, 257 Pac. 526, 528; Gluck v. Baltimore, 81 Md. 
315, 324, 32 Atl. 515, 516; Leonard v. Auto Car Sales 
Service Co., 392 Ill. 182, 195, 64 N. E. 2d 477, 483). 


It is clear, therefore, that the trial court erred in not 
awarding to Lebenbaum the market rental value of the tem- 
porary occupancy together with the present value of his 
obligation to Gawzners for rent payable during such tem- 
porary occupancy. In this case, as we shall next show 
under Point II, that sum would represent the balance then 
on deposit in the registry less the apportionment to be paid 
to the Gawzners as the market rental value of the unleased 


area. 


2. The trial court should have followed through and 
awarded the total compensation for the rental of the leased 
area to Lebenbaum. 


a 


a) Because he, alone, is the one from whom possession 
was taken. 


It should be first noted that the lease is a conveyance of 


em estate in real property (Pasadena v. Porter, 201 Cal. 
Bel 380, 297 Pac, 526, 528). 


“Tt has a dual character. It presents the aspect of 
a contract, and also that of a conveyance. Conse- 
quently a lease has two sets of rights and obligations 
—those growing out of the relation of Jandlord and 
tenant and said to be based on privity of estate and 
those growing out of the express stipulation said to 
be based on privity of contract.” 


15 Cal. Jur., “Landlord and Tenant,” §19, pp. 614 
615. 


“Immediately upon the commencement of the term 
a tenant succeeds to all the rights of the landlord 
that are annexed to the estate, so far as the possession 
and enjoyment of the premises are concerned.”’ 

Beeabejur., Landlord and Tenant,’ $76, p.667- 


Walther v. Sierra Ry. Co., 141 Cal. 288, 290-291, 
74 Pac. 840, 841. 


“The situation here is one in which the sovereign 
exercising the power of eminent domain, is substitut- 
ing itself in relation to an estate or tenancy for years 
in place of the lessee, but only as to a portion of such 
lessee’s ownership thereof.” 


see. 21 Acres of Lard, 61 Fed. Supp. 268.273. 


b) Gawzners had no right to possession and none could 


be taken from them. 


32 Am. Jur., “Landlord and Tenant,” § 76, pp. 
89-90; §195, p. 185. 


— zee. 


The only rights belonging to the landlords (the Gawz- 
ners) during the existence of the lease, as to the leased 
area taken by the Government, were: 


1. Their reversion, 7. e., their right to convey or 
encumber the fee subject to the lease (which was not 
taken). 


“Tt is clear that the Government has not acquired 
any part of the fee and that plaintiff's (lessor’s) re- 
versionary interest in the fee has not been affected by 
the proceeding.” (Insertion for clarification.) 


Leonard v. Auto Car Sales & Serv. Co., 325 Il. 
App. 375, 381, 60 N. E. 2d 457, 460. 


2. Their right to collect rental from the lessee 
(which was not taken or frustrated). 


“A contract may be frustrated, but a demise is 
more than a contract. It is a conveyance of an estate 
in landver avchattel real * * *.” 


Leonard v. Auto Car Sales & Serv. Co., 325 IM 
App. 375, 387, 60 N. E. 2d 457, 462. 


“When it is remembered that every lease possesses 
a dual aspect, being both a conveyance and a contract, 
a ready explanation may be found for the view that 
a lessee may cease to be entitled to the possession and 
yet remain bound by his contractual obligation to pay 
rent. * * * The appropriation of its (the lessee’s) 
temporary use by the United States merely carved out 
of the appellant’s (lessee’s) long term lease a short 
term occupancy (United States v. General Motors, 
323 U. S. 373, 382, 89 L. ed. 311, 320) and destroyam 
neither the property nor appellant’s (the lessee’s) 
leasehold estate therein’. * * *, That appellant 
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(lessee) is entitled to receive from the Government 
full compensation for so much of its leasehold estate 
as is appropriated to public use and thereby obtain 
complete indemnity for its loss is not open to ques- 
tion.” (Insertion for clarification. ) 


Leonard v. Auto Car Sales & Serv. Co., 392 Ill. 
182, 189, 64 N. E. 2d 477, 480-481. 


“Being entitled to just compensation, there is no 
injustice in holding the defendant (lessee) liable to 
pay the rent, even though it cannot actually occupy 
the leased premises.” (Insertion for clarification.) 


Leonard v. Auto Car Sales & Serv. Co., 325 Il. 
App. 375, 391, 60 N. E. 2d 457, 464. 


But not, as we will show, from a condemnor who does not 
take the fee and does not take all of the lessee’s term but 
merely takes a portion thereof. Of course, here, the 
Government did not take any portion of Gawzners’ rever- 
sion [R. 54] and did not take their right to collect the 
contract rent from Lebenbaum [R. 54; C. 2; R. 234-235]. 
The Government did not take wider the Gawzners, it 
carved a new leasehold estate out of Lebenbaum’s lease- 
Hold estate (Duckett v. U. S., 266 U. S. 148, 151, 69 L. 
Ed. 216, 218). But its position is somewhat in the 


analogy of a subtenant, as if it were: 


Somos wa lease by the long term tenant G2, 
Lebenbaum) to the temporary occupant (1. e., the 
Goverment) * * *,” 


United States v. General Motors, 323 U. S. 373, 
oz, 09 L. Bd. 311, 320. 
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c) Gawzners had no right in or lien upon the portion 
of the Government’s obligation which arose out of 
the taking of temporary occupancy of Lebenbaum’s 
longer leasehold estate. 


Compensation in eminent domain proceedings— 


‘k %* %* ig the value of the interest taken. Onlyag 
the sense that he is to receive such value is it true 
that the owner must be put in as good a position 
pecuniarily as if his property had not been taken.” 


United States v. General Motors, 323 U. S. 373, 
379, 89 L. Ed. 311, 319. 


Hence, unless Gawzners had a right in the use or occu- 
pancy of Lebenbaum’s term, or a lien thereon to secure 
Lebenbaum’s obligation to them for rent, there was no 
interest i such leasehold taken from Gawzners and they 


would. have no right to the compensation for such taking. 


The lease [R. 275] does not give Gawzners any right 
to use or occupancy of the premises during the term. In 
fact, paragraph Two [R. 281] specifically states that the 
premises are let to and they shall be used by the lessee. 
We shall treat of eviction in a later portion hereof. Said 
lease does not give the lessors a lien to secure the payment 
of rent. In the absence of such express provisions, as we 
have already shown, the use and occupancy of the prem- 
ises during Lebenbaum’s term belonged to him and Gawz- 
ners had no right therein. Under California law there 
is no privity of estate or contract between a lessor and a 
sublessee if we assume that the Government, in effect, 
sustained such relation (Erickson v. Rhee, 181 Cal. 562, 
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567, 185 Pac. 847, 849; Webb v. Jones, 88 Cal. App. 20, 
28, 263 Pac. 538, 542). Also in California, in the ab- 
sence of an express provision therefor in the lease, a 
landlord has no lien upon the leasehold estate of the lessee 
or upon the income therefrom to secure payment of rents 
contracted to be paid or for the value of the use and occu- 
pancy of the property (15 Cal. Jur., “Landlord and Ten- 
mat, $137, p. 726; Gruber v. Pacific States Sav. & Loan 
Co., 13 Cal. 2d 144, 148, 88 P. 2d 137, 139; Hitchcock v. 
Pee occ Cal, 331, 333, 12 Pac. 228, 229). 


“The landlord is not entitled to compensation for 
damages to the property of the tenant and if the 
lessee’s interest only is injured the lessor is entitled 
to no part of the compensation.” 


Ze) ). >. Eminent Domain,” $198, p. 1106. 


d) The fund then remaining in the registry of the 
Court was the agreed monetary value of the Gov- 
ernment’s obligation for rental for the leased area 
and for the unleased area. 

We will elaborate upon this phase under the second 


point of our argument. 


What, then, is the measure of damage to which Leben- 


' baum was entitled where only a part of his leasehold estate 


was taken, his term continued and his contract obligation 
for rent continued? 

“The Government (substituted) itself as occupant 

of the demised premises in place of the owner of the 

right of such occupancy. The owner of such right 
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being the lessee, it is the latter who ‘must be put in 
as good a position pecuniarily as if his property had 
not been taken,’ and this is to be done by paying to 
him the value of the interest taken.” (Insertion for 
clarification. ) 


United States v. 21 Acres of Land, 61 Fed. Supp. 
268, 272. 


“As * * * the lease has not been terminated, 
defendant (lessee) is guaranteed the right to recover 
the reasonable value of that portion of its leasehold 
estate which has been appropriated by the Govern- 
ment in the pending condemnation proceedings in the 
federal court. Plaintiff (lessor) will have no claim 
for the reasonable value of the use of the premises 
against the Government, since the Government will 
not have appropriated any interest of plaintiff’s in the 
premises * * *,” (Emphasis supplied.) 


Leonard v. Auto Car Sales & Serv. Co., 325 Ill. 
App. 375, 391, 50 N. E. 2d 457, 464. 


Under such circumstances, therefore: 


“Tf the covenant to pay rent is not affected by the 
proceeding and judgment of condemnation, it is clear 
that * * * the lessee continuing personally liable 
but losing his estate, and right to its enjoyment, 
would be entitled to receive not merely the value of 
the term, but also a sum of money equivalent to the 
present value of the sum of the rents payable im 
futuro. That is, he should receive the value of his 
term subject to the rent, awd such further sums as 
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would be considered a present equivalent for the rent 
thereafter to be paid * * *.” (Emphasis supplied.) 


Pasadena v. Porter, 201 Cal. 381, 387, 257 Pac. 
526, 528. 


7. Gluck v. Baltimore, 81 Md. 315, 325, 32 Atl. 515, 517. 
“The obligation of the appellant (lessee) to pay 
rent * * * is of decisive importance in determin- 
ing the amount of damages due the appellant (lessee) 
* * * If, after a condemnation, a lessee remains 
under obligation to pay rent, it is entitled to damages 
equal to the fair rental value of the leased premises 
* * *,” (Insertions for clarification; emphasis 
supplied. ) 
Homer iiaucock Mut. Life Ins. Co. v. U. S., 155 FE. 
2d 977, 978. 


This expresses the true rule and exemplifies why the 
Court erred in not awarding the value of the leasehold and 
the value of the rents 1 futuro, to Lebenbaum. The Court 
had concluded that the lease was not cancelled or ter- 
minated by the condemnation proceeding [C. 2; R. 234- 
235| and had found that Lebenbaum had performed his 
obligations under the lease [F. 1oaiee 226] and that he 
had not paid rent because the lessors had refused to accept 
rent during the period of the Government’s occupancy 
[F. 13; R. 226]. As we have seen, under such circum- 
stances the law would keep Lebenbaum’s obligations to 
Gawzners in full force and effect and he was not released 


from his rental obligation, 


—t2— 
IT. 

The Trial Court Erred in Not Finding and Decreeing 
That the Parties Had Abandoned the Measure of 
Damages Fixed by the Fifth Amendment and 
Had Permanently Fixed the Sum of $113,704 
Then Remaining in the Registry as the Agreed 
Rental to be Paid by the Government for the 
Compensation, Other Than for Restoration, for 
Its Taking of the Leased and Unleased Areas. 


This is a restatement of Lebenbaum’s Point 3 [R. 
274]. By Stipulation [R. 45] approved by the Court and 
incorporated into a Judgment [R. 53], the appellants 
agreed that all compensation to be paid by the Government 
was the sum of $205,000, plus certain improvements which 
the Government had made and would relinquish to the fee 
owners; that such sum and relinquished property was 
“fair, just and adequate compensation” [R. 47, 55] for 
the Government’s obligation for rent and for restoration 
and that such would be the testimony of competent wit- 
nesses [R. 49]. Such stipulation and judgment covered 
both the leased and unleased areas and did not segregate 


the award as between them. 


By subsequent stipulation [R. 98] approved by the trial 
court and incorporated into an Order [R. 103], the resto- 
ration portion of the Government’s obligation was fixed 
at $91,296 and such sum was distributed between the 
appellants in accordance with their stipulation and there 
was left in the registry, at the date of the judgment 
appealed from, the sum of $113,704 [F. 21; R. 231]. 


=_—) 
Appellant, Lebenbaum, contends : 


a) The parties had the right to fix compensation by 
agreement and where there is such a contract these 
cases hold that neither party can offer contrary 
evidence. 


Danforth v. United States, 308 U. S. 271, 282-283, 
84 L. Ed. 240, 245; 


Wachovia Bank v. United States, 98 F. 2d 609, 
GE 612. 


b) When so fixed it became binding in lieu of and 
supplanted the measure fixed by the Fifth Amend- 


ment. 


“But the method used by the courts to determine 
‘just compensation’ in an adversary proceeding where 
parties have failed previously to agree on its amount 
is not the exclusive method of determining that ques- 
tion. The Fifth Amendment does not prohibit land 
owners and the Government from agreeing among 
themselves as to what is just compensation for prop- 
erty taken. Nor does it bar them from embodying 
that agreement in a contract as was done here. 
* * * Since (they) have chosen to stand on their 
contract terms as to the amount they will receive for 
their property, rather than to have ‘just compensa- 
tion, in the constitutional sense, fixed by the courts 
we must look to those terms for the measure of their 
compensation.” 


Albrecht v. United States, 329 U. S. 599, 603, 
Pieler d. 532, 938. 


a 


“The right to just compensation for property taken 
and the right to an award for an amount expressly 
agreed upon, are inconsistent rights. The former 
rests upon equitable principles and comprehends that 
the owners shall be put in as good a position pecuni- 
arily as he would have been if his property had not 
been taken. The latter rests upon express agreement 
regardless of whether the owner's position pecuniarily 
is worse or better than tf he had not parted with his 
property.” (Emphasis supplied. ) 

U.S. v. 3.25 Acres of Land, 53 Fed. Supp. 884 

885-886. 


c) Rental and restoration constituted full liability of 


the Government. 


U.S. uv. Land in Mariposa County, Calif., 77 Fed, 
Supp. 798, 800. 


d) It necessarily follows then that when restoration 
was fixed and paid by agreement, the remaining 
sum of $113,704 represented agreed rental for the 


leased and unleased areas. 


A 


III. 

The Trial Court Erred in Failing to Separately Find 
and Decree the Sum Due Appellants Gawzner for 
the Government’s Obligation to Them for the 
Rental of the Unleased Area. 

We believe that it is sufficient to refer to our Summary 
of this Argument, supra, page 14. Authorities previously 
cited under Points I and II support each and every state- 
ment therein made and the conclusion logically follows that 
if the $113,704 remaining in the registry represented the 
agreed rental compensation for the leased and unleased 
areas, it became necessary for the trial court to fix both 
and to deduct the amount to be disbursed to Gawzners as 
agreed rental for the unleased area from the total sum 
of $113,704 and order the balance disbursed to Leben- 
baum. There were, of course, several methods by which 
this could have been done but the simplest one was to fix 
the rental value of the unleased area and deduct such 
amount from the total in which case the remainder would 
be the agreed rental for the leased area. The record dis- 
closes that the Court failed to do either [R. 214-236, 237- 
239|. Instead, the trial court assumed a purported juris- 
diction in equity and further purported to fix the rights 
and obligations as between the Gawzners and Lebenbaum 
under the contract provisions of the lease (1. e., the prob- 
able percentage rental which Lebenbaum would be re- 
quired to pay to the Gawzners during the term of the 
Governmient’s occupancy) and then, instead of awarding 


such amounts to Lebenbaum, the Court purported to make 


Soe 


an equitable distribution under which it attempted to pay 
Gawzners such prospective rental by distribution out of the 
remaining portion of the agreed award against the Govy- 
ernment. This, as we shall note under Points V and VI, 
was contrary to the law and beyond the jurisdiction of 
the*@enrt: 


Ae 
The Court Erred in Denying Lebenbaum’s Motion to 
Exclude Appellants Gawzner From Participation 
in the Trial Except as to the Fixing of the Value 
of the Use and Occupancy of the Unleased Area. 
PRBOy 1672627 snags Os 


The Court determined that the lease was still effective 
[R. 16]. This, by operation of law, eliminated any right 
of Gawzners in the compensation for the use and occu- 


pancy of the leased area. 


As we have already seen, Gawzners were not entitled 
to share in any part of the rental compensation to be paid 
by the Government for the taking of a portion of Leben- 
baum’s leasehold interest: 

“The landlord is not entitled to compensation for 
damages to the property of a tenant, and 7f the lessee’s 
interest only is injured the lessor is entitled to no part 
of the compensation.” (Emphasis added.) 

29 C. J. S., title, “Eminent Domain,” Secu 

page 1106. 


‘ck 3 * (lessors) will have no claim for the rea- 
sonable value of the use of the premises against the 
Government since the Government will not have ap- 


Age 


propriated any interest of the (lessors) in the premi- 
ises.” (Emphasis supplied; insert made for clarifi- 
cation. ) 


Leonard v. Auto Car Sales & Serv. Co., 325 Til. 
Eppes, 091, 60 N. E. 2d 457, 464. 


In this instance all obligations of the Government for 
restoration and repair had been completely paid and satis- 
fied before the judgment appealed from was entered [R. 
103, 237]. But even had such not been the case, the land- 
lords (Gawzners) still had no right to participate in the 
award in so far as restoration and repairs were concerned 
since the covenants in the lease were still operative and 


enforceable. 


“It (the lessor) had no interest in the money 
awarded to the defendants (the lessees), but only an 
ultimate property in the building which should be 
upon the premises when the defendants (lessees) 
surrendered it. If that building was kept in the con- 
dition in which the (lessees) agreed to keep it, it 
would have been a matter of no interest to the plaintiff 
(lessor) if the award made to the (lessees) was not 
large enough to cover the expenses of the repairs and 
reconstruction; and so, if the award was more than 
sufficient, that was of no interest to the (lessors). 
The award to the (lessees) belonged to them because 
it was an amount found by the Commissioners as a 
sum which would enable them to pay the cost of the 
repairs to the building. It may have been too much, 
but if it was, it was no affair of the (lessor). If at 
the close of the lease it (lessor) got what the (lessees) 
contracted to give it, it had all it was entitled to. 
* * *”’ (Insertions for clarification. ) 


Fargo v. Browning, 61 N. Y. Supp. 301, 303, - 
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It is, of course, elementary that the only persons en- 
titled to be heard in an eminent domain proceeding are 


those having some interest which has been taken. 


“The Government’s liability for compensation to 
be awarded herein is limited by the statutes authoriz- 
ing the proceeding * * *, Since appellant’s rigiie 
were not condemned, no compensation can be awarded 
in this proceeding and consequently its Notice of 
Appearance and claim were properly stricken.” 


N. Y. Telephone Co. v. U. S. (C. C. A. 2) isis 
2d 87, 88. 


“Tn such a controversy (as an eminent domain pro- 
ceeding) third persons not interested in the land in 
subordination to or in common with the person whose 
right was sought to be taken, but claiming adversely, 
havemo right tonimtenvencm: a0 ° =) 


“Section 1247, C. C. P. provides that in such (emi- 
nent domain) actions the court shall have power to 
hear and determine all adverse or conflicting claims 
to the property sought to be condemned. It is ob- 
vious from this language that these provisions do not 
contemplate or authorize the admission of a person 
as a party who does not show that he has some inter- 
est in or right to the property sought to be condemned, 
or of a person whose statement of his right shows 
that he has no such interest.’ (Emphasis supplied; 
insert for clarification. ) 


San Joaquin, etc. v. Stevinson, 164 Cal. 221, 236- 
257, 240, 126 Pac. 924.030! 


The Court should have restricted Gawzners’ participa- 
tion to the fixing of the compensation to be paid by the 
Government for the unleased area. 
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V. 
The Court Erred in Refusing to Find and Decree That 
Its Jurisdiction Was Limited to Determining. 


a) what interest the plaintiff had taken; 
b) from whom they were taken; 


c) what the appellants had fixed and agreed to be 
the compensation for such taking, after they had 
deducted and received their fixed and agreed com- 
pensation for restoration; 


d) who was entitled to such compensation [R. 274]. 


VI. 

The Court Erred in Refusing to Find and Decree That 
It Was Without Jurisdiction to Try and Determine 
the Contract Rights of Appellants Gawzner, 
Against Appellant Lebenbaum, to Collect Rents 
Under the Lease During the Plaintiff’s Occupancy 


of the Leased Premises, or to Enforce Payment 
Thereof. [R. 274.] 


In order to reduce the size of the transcript of the 
record, counsel for the respective appellants entered into 
an ‘“‘agreed statement as to the record of testimony” [R. 
342] by which they eliminated practically all of the argu- 
ments made by counsel including those made in support 
of objections and motions to strike. In this instance it 
appears that there was omitted substantially all of the 
objections made by counsel for Lebenbaum in support of 
his objections to the Court proceeding as it did. How- 
ever, the Reporter’s Transcripts were sent up as a part 
of the record by the Clerk of the District Court and we 
have quoted in Appendix iii the portions of said counsel’s 
argument upon such issues. : 


The error of the Court is demonstrated by the follow- 
ing established principles: 


a) This is a special proceeding in the nature of an 


action at law. 


“We do not doubt that a proceeding for an assess- 
ment of damages for the taking of private property 
for public use is one at law.” 


Cherokee Nation v. Southern Kans. R. R. Co., 135 
U. S. 641, 651, 34 L. Ed. 295, 300. 


b) It is not an equity case. 


“It possesses none of the essential elements of a 
suit in equity within the meaning of the statutes de- 
fining the jurisdiction of the courts of the United 
Simites:” 


Cherokee Nation v. Southern Kans. R. R. Co., 135 
U. S.. G65 184 9. id, 2956500) 


“The action (in eminent domain) was not a suit 
in equity to determine the title to the water, generally, 
or one in which a general adjudication of such title 
could be made. It was a special proceeding for a par- 
ticular purpose—namely, to condemn the Stevinson 
right for the benefit of the plaintiff as the purveyor 
of the public use.” 


San Joaquin v. Stevinson, 164 Cal. 221, 236-237, 
128 Pac. 924, 930; 


Pasadena v. Porter, 201 Cal. 381, 388, 257 Pace. 
AG, SVE) 


c) It is not a proceeding im personam. 


* Monongahela Nav, Co. v. U. S., 148 U.S. 312, 
326, 37 L. Ed. 463, 468, | 
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d) But is a proceeding in rem. 


“A condemnation proceeding is an action in rem. 
It is not the taking of rights of designated persons, 
but the taking of the property itself.” (Emphasis by 
the Court.) 


Eagle Lake Imp. Co. v. U. S., 160 F. 2d 182, 184. 


e) The fund remaining on deposit represented the 
rental for the rights taken and was all that was left 
for distribution and the full measure of the Court’s 
jurisdiction. 

“When property is condemned, the amount paid for 
it stands in the place of the property and represents 
all interests in the property acquired. U.S. v. Dun- 
nimgcon, 146 U. S. 338, 350, 353; 36 L. ed. 996.” 

Eagle Lake Imp. Co. v. U. S., 160 F. 2d 182, 184; 


San Joaquin etc. v. Stevinson, 164 Cal. 221, 236- 
23/7, 128 Pac. 924, 930; 


Pasadena v. Porter, 201 Cal. 381, 388, 389, 257 
igaeo20, 529. 


It was all that was left for distribution because it was 
the agreed balance and as such was not subject to be 
measured by the obligations under the Fifth Amendment 
(Albrecht v. United States, 329 U. S. 599, 603, 91 L. Ed. 
532, 538; Umited States v. 3.25 Acres of Land, 53 Fed. 
Supp. 884, 885-886). It was the full measure of the 

'Court’s jurisdiction because that jurisdiction was limited 
to the adjustment of the remedies of the landlord and 
tenant against the condemnor. 


“The court sitting (in an eminent domain proceed- 
ing) has no equitable jurisdiction, and accordingly 
has no power to reform or revise the lease in question, 
nor to determine to what extent the covenant to pay 
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rent shall be affected, if at all * * *. The land- 
lord and tenant are confined to their remedies against 
the (condemnor) * * *” 


Pasadena v. Porter, 201 Cal. 381, 388, 389, 257 
Pac. 920,,929. 


f) This was the agreed rental value in lieu of the 


constitutional market rental value. 


Albrecht v. Umted States, 329 U. S. 599, 603, 91 
Deidiss2 55. 


g) The only jurisdiction which had been invoked was 
under the eminent domain statute. 
N. Y. Telephone Co. v. U. S., 136 F. 2d 875 eeR 


Pasadena v. Porter, 201 Cal. 381, 388, 389, 257 
Bac. 026, sco; 


San Joaquin etc. v. Stevinson, 164 Cal. 221, 236- 
237, 128 Pac. 924, 930. 


h 


— 


The appellants (defendants) and the trial court 
were limited as to the remedies and jurisdiction to 
the remedies which the appellants had against the 
Government as condemnor. 


“The action was not * * * one in which a 
general adjudication of * * * title could be made.” 


San Joaquin, etc. v. Stevinson, 164 Cal. 221, 236, 
128 Pac. 924, 930. 


“In this proceeding the landlord and tenant are 
confined to their remedies against the (condemnor).” 


Pasadena v. Porter, 201 Cal. 381, 389, 257 Page. 
226029, 


a 


1) There was no federal jurisdiction here invoked and 
available to the Court and the appellants as to the 
matters not affecting appellants’ rights against the 
Government as condemnor, such as controversies 
in personam inter sec because there was no diversity 


of citizenship. 


In this connection it is to be noted that the trial court 
apparently forgot that there was no Declaration of Taking 
OR, 165]; Title 40, Section 258a, U. S. C. does invest a 
federal trial court with jurisdiction to exercise equitable 
jurisdiction in eminent domain proceedings in effecting 
disbursement of the award in cases in which the Declara- 
tion of Taking has been filed (Swanson v. U. S., 156 F. 
2d 442, 447). But no such right exists in the absence of 
such Declaration of Taking, such as existed in this case. 
Furthermore, even if there had been a Declaration of Tak- 
ing, such equitable jurisdiction would not include the right 
to determine rights in personam which did not vest an in- 
terest, estate or lien in or upon the right taken or the 
fund which represented it (U. S. v. Certain Land in An- 
napolis, Md., 46 Fed. Supp. 441, 447). 


We appreciate that the record shows extreme patience 


and sincerity on the part of the trial judge and that his 


every action and ruling was intended to safeguard and 


protect his conception of the equitable rights of all. We 
have no doubt that he may have considered a possible loss 
by Gawzners if they were not paid their rent out of the 
award, although the entire evidence in the cause gave no 


indication of such a purpose on the part of Lebenbaum, 
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or that such an event was other than the remotest possi- 
bility. As we have seen, the Court expressly found that 
Lebertbaum had fully complied with the terms, provisions 
and covenants of the lease [F. 12; R. 226] and even the 
notice by Gawzners made no claim of default on his part 
[R. 305]. Such a remote hypothesis has been considered 
and rejected by the Supreme Court of California. 


‘ck & * Sf a case should arise where, upon 
payment of the value of the leasehold interest to the 
tenant, the remedy of the landlord to collect his rent 
might be impaired or defeated on account of the in- 
solvency of the tenant, or other cause, a court of 
equity might interpose to prevent the payment of the 
damages recovered into the hands of the tenant, and 
appropriate the fund, or so much thereof as might 
be necessary, to the payment of the rents due or to 
become due from the tenant to the landlord during 
such time as the lease might, by its terms, continue 
to run.’ We express no opinion as to the question 
whether or not such a proceeding would lie im an m- 
dependent action between appellant and respondent, 
but see no room for its invocation in the present situa- 
tion of the parties. Jn this proceeding the landlord 
and the tenant are confined to their remedics against 
the condemning municipality. 


“Tt has been argued here that, if the respondent be 
allowed to recover for the full value of the leasehold 
interest, there will be handed over to the tenant a 
portion of the damages which is the equivalent of the 
rent to be paid, and appellant may lose her rent by 
the insolvency of the respondent, or otherwise. The 
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same contention was advanced in Gluck v. Baltimore, 
supra, and the court said: ‘It has, however, been 
contended that, if the tenant should be allowed to re- 
cover for the full value of the leasehold interest, and 
the landlord should be required to rely upon the per- 
sonal obligation of the tenant for the payment of 
rent, a rule of this character would or might in many 
instances result in great loss to the landlord. At best, 
this is a mere suggestion of a possible hardship 
* * * Obviously a principle, if sound, ought to be 
applied wherever it logically leads, without reference 
to ulterior results. That it may. in consequence, 
Operate in some instances with apparent, or even with 
real harshness and severity, does not indicate that it 
is inherently erroneous. Its consequence in special 
cases can never impeach its accuracy.’ ” 


Pasadena v. Porter, 201 Cal. 381, 388, 389, 257 
pac. 526, 529. 


Vit. 


If the Court Had Jurisdiction to Determine and En- 
force Payment of the Rental Due From Leben- 
baum to Gawzners Under the Lease, During the 
Period of Plaintiff's Occupancy of the Leased 
Premises, It Should Have Found and Decreed 
That Such Rental Was the Minimum Guarantee 
of $1500 Per Month as Provided in Paragraph 
Three of the Lease [R. 275]. 


This point is completely treated in our Summary of the 


Argument, supra, page 20. 
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VIII. 

The Court Erred in Overruling Lebenbaum’s Objec- 
tions to, and Denying His Motions to Strike the 
Answers of the Witnesses Allen and Frisbie as 
to the Bonus Value of Lebenbaum’s Leasehold 
Estate. 

In view of the fact that the appellants, by stipulation, 
had fixed the compensation in an agreed amount as the 
agreed award for rental of the leased and unleased areas, 
the question as to what might or might not have been the 
bonus value measure under the Fifth Amendment, was 
irrelevant. Also, the bonus value rule only applies where 
the entire leasehold is taken and the lease is thereby ter- 
minated, or where a portion of the leasehold is taken 
but the lessee’s obligation for rent is terminated. 


U.S. v. General Motors Corp., 323 U. S. 373, 382J 
Oo Ed aalisZ20; 

U.S. v. Petty Motor Co., 327 U. 5S. 372, 37a 
90 L. Ed. 729, 734, 736; 


John Hancock Mut. Life Ins. Co. v. U. S., 155 F: 
C0977, 775. 


Appellant Lebenbaum, therefore, respectfully represents 
that this Honorable Court should remand the cause to the 
trial court with directions: 


1. To find that the parties by agreement have fixed the 
rental compensation for the leased and unleased 
areas, in the sum of $113,704; 


2. To find that such sum by agreement, represents 
77.7% of the market rental value of said leased and 
unleased areas; 
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3. To find that the agreed reduced rental value of the 
unleased area is the sum of $8,508.00 and that the 
agreed reduced rental value of the leased area is the 
sum of $105,196.00; 


4. To conclude that judgment should be rendered 
awarding the sum of $19,403.98 to Gawzners and 
the sum of $91,023.77'° to Lebenbaum, and to enter 
judgment accordingly. 


Respectfully submitted, 


Int D. BRETT, 
EAUin ik COTE, 
By iru D. Brery 
Attorneys for Appellant Leo Lebenbaum. 


tWhile the awards would normally be: Gawzners, $8508.00 and 
Lebenbaum, $105,196.00, the Government was entitled to a credit 
for $1594.02 which had been paid to Gawzners [R. 264, par. 14] 
which would reduce their award to $6903.98, then Lebenbaum had 
assigned $12,500.00 of his award to Gawzners as security for his 
liquor license [R. 60] which would increase Gawzner’s award to 
$19,403.98. The Government had exercised an offset of $1672.23 
against Lebenbaum [R. 265, par. 20]; this reduced his award to 
$103,523.77. His assignment of $12,500.00 as security for the 

: liquor license [R. 60] reduces his award to $91,023.77, 


APPENDIX I. 
Fifth Amendment: “Nor shall private property be 


taken for public use without just compensation.” 


First War Powers Act—Act approved August 18, 1890; 
eo Stat. 316 (50 U. S.C. 171): 


“The Secretary of War may cause proceedings to be 
instituted in the name of the United States, in any court 
having jurisdiction of such proceedings for the acquire- 
ment by condemnation of any land, temporary use thereof, 
or other interest therein, or right pertaining thereto, 
mieliomtite * * * location * * * of * * # 
military training camps * * * such proceedings to be 
prosecuted in accordance with the laws relating to suits 
for condemnation of property of the States wherein the 
proceedings may be instituted * * *,” 


Second War Powers Act—Act approved March 27, 
1942: 


eee 2. Lhe Secretary of War, the Secretary of the 
Navy, or any other officer, board, commission, or govern- 
mental corporation authorized by the President, may ac- 
quire by purchase, donation, or other means of transfer, 
or may cause proceedings to be instituted in any court hav- 
ing jurisdiction of such proceedings, to acquire by con- 
demnation, any real property, temporary use thereof, or 
other interest therein, together with any personal property 
located thereon or used therewith, that shall be deemed 


necessary, for military, naval, or other war purposes, such 
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proceedings to be in accordance with the Act of August 1, 
1888 (25 Stat. 357), or any other applicable Federa 
statute, and may dispose of such property or interest there- 
in by sale, lease, or otherwise, in accordance with section 
1 (b) of the Act of July 2, 1940 (54 Stat. 712). Up 
or after the filing of the condemnation petition, immediate 
possession may be taken and the property may be occupied, 
used, and improved for the purposes of this Act, notwith- 
standing any other law. Property acquired by purchase, 
donation, or other means of transfer may be occupied, 
used, and improved, for the purposes of this section prior 
to the approval of title by the Attorney General as re 
quired by section 355 of the Revised Statutes, as amended.” 


oo 
APPENDIX II. 


The following Street Improvement Acts, each of which 
authorized condemnation proceedings to acquire the neces- 
sary rights-of-way and other lands and each of which pro- 
vided for creation of assessment districts and assessing 
the cost of the improvements against the lands benefited 
by the improvement were effective on December 15, 1943: 


Street Opening Act of 1889 (Streets and Highways 
Code Sections~3200-3351) ; 

Assessments: Chapter 4 (Sections 3260-3267), 
Chapter 5 (Sections 3280-3290) ; 

Condemnation: (Sections 3330-3335). 

Street Opening Act of 1903 (Streets and Highways 
Code Sections 4000-4443) ; 

Assessments: Sections 4270-4350; 

Condemnation: Sections 4185-4241. 

The Improvement Act of 1911 (Streets and High- 
ways Code Sections 5000-6794) ; 

Condemnation: Sections 6120-6123; 

Assessments: Sections 5315-5327. 


Typical examples of the provisions are the following 
sections from the Street Opening Act of 1903 (the Act 
involved in Pasadena v. Porter): 


Streets & Highways Code Section 4270: 

“Diagram of project: Preparation and delivery: Data 
required to be shown. Upon the entry of the interlocutory 
judgment, the legislative body shall order the engineer to 
make and deliver to the street superintendent a diagram 
of the improvement and of the property within the assess- 
ment district described in the ordinance of intention. The 
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diagram shall show the land to be taken for the proposed 
improvement, and also each separate lot or parcel of land 
within the assessment district, and the dimensions of each 
such lot or parcel of land, and its relative location to the 
proposed improvement.” 


Streets & Highways Code Section 4271: 

“Assessment of expenses: Deduction of contribution. 
If the proceeding is not conducted by a county, the engi- 
neer shall deliver the diagram to the street superintendent 
and shall indorse thereon the date of such delivery. The 
street superintendent upon receiving the diagram (or, if 
the proceeding is conducted by a county, the county sur- 
veyor or other engineer upon the completion of the dia- 
gram) shall proceed to assess the total expense of the 
proposed improvement against the lands, including the 
property of any railroad or street railroad, within the 
assessment district, except the land to be taken for the 
improvement, in proportion to the benefits to be derived 
from the improvement. Before the total expense is 
assessed he shall deduct such percentage or sum as the 
legislative body has declared by the ordinance of intention 
that the city shall pay.” 


Streets & Highways Code Section 4300: 

“Right to demand offsct. The owner of any property 
assessed, who is entitled to compensation under the award 
made by the interlocutory judgment, may, at any time 
after the assessment becomes payable, and before the sale 
of the property for nonpayment thereof, and before the 
issuance of bonds to represent the assessment, demand of 
the street superintendent that such assessment, or any 
number of assessments, be offset against the amount to 
which he is entitled under the interlocutory judgment.” 
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APPENDIX III. 
mixep. Ir. p. 127]: 


(Mr. Hearn.) 


In this case we have, as I said before, the rulings of this 
court that the lease is still in effect. That being the case, 
we have this situation that Gawzner is still able now, 

| and under the language of this term of this lease, will be 
able, to look to Lebenbaum for rent in full, and no matter 
what, if anything, this court may award Gawzner as com- 
pensation for what the government may have taken from 
him, that will not relieve Lebenbaum from the obligation 
to pay rent to Gawzner, and, if, by any judgment that is 
rendered in this court, any portion of the award paid 
by the government for rent is awarded to Gawzner, 
| Lebenbaum will still be lable to Gawzner for rent. I 
can see no escape from that whatever since the question 
of rent as between Gawzner and Lebenbaum in this action 
is not before the court either by pleadings or as the result 
@i the law as we have seen it to be. So that, if there is 
an award to Gawzner for rent in this case or for some 
compensation for the use and occupancy of these premises 
during the period the government was in there, that will 
still not relieve Lebenbaum. It will not be res judicata 
on the subject of rent as between these two contesting de- 
_fendants, and Lebenbaum will still be liable. The law in 
such cases proceeds upon the assumption that the landlord 
is not injured by not giving him the money directly out 
of the award; that he has his remedy against the lessee 
personally, by a personal action, an action im personam, 
to [R. T. 128] recover the rent, which 1s no worse remedy 
than he had before the condemnation occurred. He is 
in no worse position and he still has identically the same 
remedies that he had before. 


__ 


A second objection or ground that I have for the ob- 
jection made is this. We are before your Honor to settle 
the question of the apportionment of this award as be- 
tween these two contesting defendants, and I am treating 
Mr. and Mrs. Gawzner, of course, as being one defendant. 
It is true, without question, that Mr. Gawzner is entitled 
to recover the rental value of that portion of the con- 
demned property which lies outside the boundaries of the 
Miramar Hotel. We don’t dispute that. But what we 
say 1s that he is not entitled to any portion of the award 
for use and occupancy of the part included within the 
hotel because he has his remedy in a personal action 
against Lebenbaum. But, being before the court on the 
question of apportionment, we have this question, which 
reduces itself to one of simple arithmetic, it seems to me. 
I anticipate that the witness will answer that Mr. Leben- 
baum’s lease had no value over and above the rent, that is 
to say, that it had no bonus value. Let’s assume for the 
purpose of our reasoning for a moment that that were 
true, which I do not admit. If it were true that the lease 
had no bonus value and if for that reason Lebenbaum were 
not entitled to any portion of the award for the use and 
occupancy during the period that the government occu- 
pied it, then it [R. T. 129] would not follow from that 
premise that Gawzner was entitled to it. So what would 
we do with the rest of the money that is here? The mere 
fact that one man is not entitled to the money doesn’t, of 
itself, establish the fact that some other person is entitled 
to it. In a condemnation case, the only person who can 
recover anything is the one from whom something was 
taken. Now, what did the government take in this case? 
It took the temporary use and occupancy of the premises, 
the Miramar Hotel premises, for a period of time be- 
ginning after and ending before the period of Lebenbaum’s 
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lease. From whom did it take the right of use and occu- 
pancy? It took it from the man who owned it. Who 
owned it? Under the law of landlord and tenant, Leben- 
baum and Lebenbaum alone owned the right to use and 
occupy those premises. Mr. Gawzner had the right to 
go on the premises to inspect them and to inspect Mr. 
Lebenbaum’s books and records, but he had no other right, 
other than as a member of the general public, to go on the 
premises. He had no right to participate in running that 
business, in taking any hand in its operation. He could 
be excluded from the premises by Lebenbaum if at any 
time he made himself obnoxious there and had gone be- 
yond the rights that the lease gave him to inspect. So, 
when we come to decide how we are going to divide this 
award and we come to decide what was taken and from 
whom we would take that with respect to the Miramar 
Hotel, nothing was taken from [R. T. 130] Mr. Gawzner. 
He had nothing to give the government. But the right of 
use and occupancy was owned by Lebenbaum to the ex- 
clusion of the world, including Gawzner, and was from 
him only that the government took the temporary right 
of the use and occupancy and from him only that the 
government could take it. 


